I mailed to respondent on February 28, 1983, and requested re-
spondent to check the accuracy of the calculations and let me
know by March 15, 1983, whether any errors in the calculations
had been found.  Respondent never did reply to my request that
the back-pay calculations be checked and the comments by re-
spondent's counsel at the hearing (BPTr. 85-88) show that he
had never examined the calculation of back pay which I had
mailed to him on February 28, 1983, because he incorrectly
claimed that my back-pay calculations assumed that respondent
had worked 5 days each week for 52 weeks of the year (BPTr. 83) .
Respondent further contended erroneously that my back-pay cal-
culations had failed to take into consideration the time lost
because of bad weather and down-machine time (BPTr. 84) .  Re-
spondent's counsel then stated that an examination of respond-
ent's payroll records indicated that respondent's employees
would lose 6 weeks of work each year because of bad weather and
time required to repair equipment (BPTr. 84).  Complainant's
counsel agreed that respondent's estimate of 6 weeks lost be-
cause of bad weather and repair of equipment was a fair estimate
(BPTr. 84).

Thereafter, I asked that respondent's counsel look at the
back-pay calculation which I had mailed to him on February 28,
1983, and he recognized that I had used an average hourly work-
ing week of 37.143 hours and both respondent's and complainant's
counsel agreed that my use of a figure of 37.143 hours was
acceptable to them (BPTr. 100).  Respondent's owner had testi-
fied at the original hearing that they worked 10 hours a day for
5 days each week (Tr. 248).  If that were true, the working week
would amount to 50 hours (10 x 5 = 50) per week, or 2,600 hours
per year {50 x 52 = 2,600).  Loss of 6 weeks of work as a re-
sult of bad weather and equipment repair would be 300 hours (6
x 50 = 300) .  Deduction of 6 weeks or 300 hours would result in
a working year of 2,300 hours which, when divided by 52, would
result in an average working week of 44.2 hours.

Exhibit H, however, shows that complainant never worked
more than 9 hours on any single day for the 7 full weeks he was
employed by respondent.  Application of the above assumptions
to a working week of 45' hours (9x5 = 45) and deduction of 6
weeks results in an average working week of 39.8 hours, instead
of the average working week of 37.143 hours used by me for cal-
culating back pay in the letter mailed to the parties on Feb-
ruary 28, 1983.  Therefore the use of a 40-hour week in my
original decision (3 FMSHRC at 762) for purposes of calculating
back pay was nearer to respondent's claimed loss of 6 weeks of
work each year as a result of bad weather and equipment repair
than the 37.143-hour week which I obtained by dividing complain-
ant's total hours worked by 7.  Nevertheless, since both parties
have agreed that an average working week of 37.143 hours is
acceptable, I shall hereinafter use an average working week of
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